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DECISION OF HEARING OFFICER

In re: EDR Case Number 12434

Hearing Diate: April 9, 2026
Dhneicion May 11, 2024

DECTISION OF HEARING OFFICER
PROCEDURAL HISTORY

Gricvant’s job title is Apency Senior Conduct Coordinator. On January 12, 20260, Gricvanl's
Agency direct supervisor, who testified, wrote to Apcney ITR director supervisor, who testifiod. that
by mouniloring and revicw process, the Griesvant [deraonstrated ] tatlure o show susiained
improvemeant or domonsirale non compliant behavior [ whichd will result in additional! corrective
action, up 10 wrminavion, and [ Supervisor] requested to advise on the nexl steps { A _FEix M.
Testimony). The Ageney then, by letter of January 28, 2026, informed Grievant of formal wirilien
hotices with disciplinary action up 1o and inciuding wrmination of employment, staling Lhe Chroup
affensea, placinge CGrevant on paid mclministravive loave, and reduesting & Writton rosponse o the lotiee.
(A.EX. J).Grievant provided a written response to the letter on January 20, 2026. (A _Fx. K} ). The
Agency then issued four Written NoLices to Grievant = to wit: (1) A Group 1H Written Notice on
Q2/Q3/202G,0f olTonxes 11,13, 99 ol 01/12/2026 for referring a student complaint of sesual o lomes to
the wrong officc, cuusing neglect of duly, a delay and safely risk No disciplinary action is stated.

( Agancy (A" BExhibil “Ex™ T).(Z) A Group 111 Wrilten MHolice on 02/03/2026,0f offenscs 11 ,13, 99 on
01/21/2026 for referring a student complaint of insppropriate sexual behavior to the wrong uffice,
causing negelct of duty, a delay and safety risk). No disciplinary action is stated.( Agency (“.A™)
Fachibit “Ex” Q). (3) A Group II Written Notice on 02/03/2026,0f offensex 13,56 on 01/30/2026 for
failing to entor absence on NMovember 18, 2025 in the Cardinal timekooping sysiwma despite being told
to do s0 verbally and by text by [ Agency complainant], compliance failure with the Performance
Improvement Plan (“FPIF™), constituting Tailurc to follow insiruction and insuhordination. delay and
saflely risk, ( A. Ex.1), and (4). A Group 1l Written Notice on 02/03/2026.of offenses 11.13 on
12/12/2023 [or failure to provide Maxicnl system training to o mew hire in [ Grievant’s depuriment] in
and conditions of their FTF [which] constitotes Failure 1o follow imstructions
plinury action is stated (A Ex. G, CGrievant Exhibit A),
Gricvant was teeminated by lettor sipned 02/03/20726 by the Agency Chicl of Staff, stating that

Crievant failed 1o demonstrate satisfactory improverment [and] continued to exhibit serious

performance deticicncios stated thercin, of issucs

: t 1 which required immediate resolution (A.Ex. F),
Grievant timely filed o gricvance to challenee the Agency s disciplinary action by submitting the

Gricvanes Form A on February 6, 2026 from the termination duie of February 3, 2026 .Grievant's
an_'n A\ states in sumn the issues of wrongful termination and reteliation [ard] a hostile and toxic work
environment...aod requested “._. Financial compencation and Benetits, Sceverance Pay:paymonts

DPypres 1
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cquivalent to one (1) full yeur gross salary, Health insuroros Continuity cover the full cost of health

dﬂntﬂl, l’.'l.l"ld vizion ;ﬂsurance pn:nﬁu.ln::: fior 1 AISHT

EDR appointed the undorsipned as the Hearing Officer (21107} effective March 2, 20526,
A wlephone Prehearing contorcnce was held on March 10, 2038 with participation by the Ghricvami,
the Agency represcntative, and the Hearing Office, At that conference; the hearing format was set as
virtual, by reqguest of both partics and ITearing Officer agroomont. Exchunge of exhibit lists, exhibits,
and witness lists, with the option of ¢lecironic exchange, was sl for fTve calendar days prioe o
hoaring, by agresmeont of the parties and the HO. ‘The partics reached agrecment o docoment snd

witnaeas produaction .
The hearing was held April %, 2026, a date agreeable to the parties.

APPEARANCES/ABSEMNOCES
Cirievant
Agency Roproscnilalive
Wilnesses

ISSUEN
L. Whether Grievant cngaged in the behavior described in the Group 1 and 11 written Noticos?

2. Whether the behavior constituted misconduct?

3. Whaother the Ageney®s discipline was consistent with law (¢.g. frec of unlawful discrimanation) wnd
policy ( e g properly characterized os o Group I, IT, or Il offense)?

4. Whether there were mitigating circumstances juatifying a reduction or remaoval of the disci inacy
aetion, and of so, whether aggruvating circumstances existed thal woud overcome the mitiganiing

clrcumestances?
BURDEMN OF FROHOE

The burden of proof is on the Agency to show by a preponderance of the evidence that
Its disciplinary action against the Grievant was warranted and appropriatc under the
circumstances. The emploves hac tha burden of raising and establishing any afizmative
defenses to discipline and any ovidence of mitigating, circumstances related 1o discipline.
Grievance Procedure Manual (“GPM™) § 5.8. A rrepondernnes of the covidenece is evidence which
shows what is sought 1o be proved is more probable than nol ((GPMS 9).

FINDINGS OF FACT
| Adler revicwing the evidence presentoed and abscrving the demeanor of cach witness,, 1he
Hearing Oflicar malies the following, findines of fact:

IFage 7 o1 9
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1..All proposed exhibits , including u notebook of cxbitis submitted by the Agency, and
documents submitted by the Gricvant, were admitied in their entirety without objection.

2. Gricvant had been employed at the Agenoy Facility with o work title of Scnior Coordinator for
Student Servicos( A _Fx (1),

3. Gricvamt does not have prior disciplinary oflfenses in evidence herein.

4. Roth parties provided opening and closing arpuments,
J. Urievanl has received training and information om Agency topics over the years, including training
in Tirno and Attendance Reporiling cenicate of O1/29/2026 (A B M) and Title 13¢ inPormenti oo

acknowlodegmacnt on April 12, 2021(A Ex ) _ )
A Gricvant had succcssfully nsed the Coardinal timokoopins system o other oo ons A B, O,
L).

6. Girievant had koowledge of and was an ussigned wainer of the Agcncy Maxient systom CAGExX.C) .

7. The Agency by Orievanl™s Supervisor, signed the MNolice of mprovement Needed/Substandard
seven pagc document (PIF) on 10/3/25, A reviewer signed on 12/04/25, stating “shared on i
11/24/25.. FIF gocs into effect 12/1/25 o 3/1/26.. [Grievant | signature refused peor ¢raail
attached...™ { A _Ex.CH.

8. Grievant confirmed by email and testified that he refuscd to sigm th PPIP .The Agency
supcrvisor, who testitied credibly, replied to Grievant by email thar the PIP would atiil be in
eftect without Grievant’s signature (A.Ex_C, ), Testimony).

9.The PIP, effective December 12025 addreszed incidents and ongoing concoerns beginning
Q9723725 ( unprofessional noise), non response to supervisory cmaials of concemns, excessive
lateness, prompts for Cardinal, timely required reports submission and follow up, MiaKient
training for ncw employee not implemented with numeroug prompts, no show or late Lo
required meetings wilh supervisoras, inaccurate data on reporling forms. Complaints submitted
and routed to the wrong office ( including time sensitive violence and Title IX complaintg),
providing inaccurate procodural guidance, and accurale, organized record keeping (AL Ex.C).

10, Apeney Witnezs I, Employes Relations Manager (“TTRR"}, had dircct interactions with
Grievant. 8/he was called by Grievant to testify. Lhe testimony prescenied as credible. Witness iz
not involved in wark duties, but reviews concerns of policy vielation by staff. Witness testified
to several direct interactions with Grievant over concerns regarding performance,
communication, behavior, and policy econcerns over adjudication of issues.

A. Witness | testified regarding the unreported 11/12/248 abzencea issuc: that it became a
Giroup Ll digeipline because Grievant did not, 1o the present Lime, follow Agency docunented
dircelives to prapercly report using the Cardinal system: thal the absences report could bo

Page 2 of O
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retroactively filed or disputed; that this [ non reporting] behavior is constituting failur: to follow
directions, insubordinalion, and is reasonably considered fraud because Grievant was wIichEly
paid for the day.

B. Wimess [ tcstified regarding the Title IXC misfiled -mizrouting complaints, one of which

allepzed sexual violence, that Girievant had been trained with certification, and recently informed
of proper filing procedures, following a 10/14/25 mizfiling by Grievant of a Jdomestic violance
complaint by misrouting to the wrong office rather than the proper filing location.
Witness credible tostimnony and documentation was thal the Title TX misfiling-misroutings on
January 23 and 235, 2026, violating federal rules, caused a delay in complaint processing which
vielawes federal law, u delay which placed the complainants in danger, and a delay in providing
a propet response to the complaints.(A. Ex. B, J, MO, Testimony).

L. Agcency Witness IT (“W.II7) an Agency Administrator and Gricvant’s Direct Supervisor,
testificd credibly about their knowledge and interactions with Grievant, W.IT tesb Gl they
provided oversight, supervision, in person meetings, and communication to Cirigvant,
including addressing Grievant implementation of the PP provisions and fulfilling Witness
directives 1o properly fulfill his job responsibilitics. W.IT testified to dircctiengs Grievant 1o train
the new employee, 1o properly report the 11_18.25 absence retroactively. and regarding the
Title IX filings referrcd Girievant to an explanatory Apgency document of OE.25 2024 (A Eax,

B).
W.IT stated s/he had 1o personally earrect the Gricvant’s incorroet Title IX fi ling; and noted

that the Writtcn Notive of January 12, 2026 regarding Ttle I miafiling did nol correct
aricvant’s miconduct; since a Grievant incident of misfiling & Title IM complaint occurred pgzain on

January 21, 2026 o _ . _ }
WIT affirmed the cmail commespondence where Grievant declined to sign the PIP and was infiormed it

was nonctheless in effect. Regarding feeling unsate, W.II informed Gricvant tO report o the police
that ~x/he did not feel sate in the current work enviconment (A Lix. [, Texlimony).

12. Agency Witness III (“new employee™)*s job title is Assistant Director of [consumer] Care.
WW.IT testificd credibly to boplaning job dutics Soplenber 25, ZOZS5 while lacking the needed
skills to aceess the necessary Maxient systom in that job, and needed immediate. Maxisnt and
duc process procedure training to perform job duties. W_1II deseribed the system as including
cvollecting necded data on Ageney eonsumers. other Apgcney datn, Ageney contact information,
and complaint information. It was W_111"'g understanding Cirievant would provide

tramming, When training did not occur, Witneaa astatod that of necessity, they sought assistance
from other Agency pecople who had limited knowledge, and developed alternate systern access,
and continues to need training. Witness ITT affirned that when they did mect with Grievant on
Deacember #2026 and January 16, 2026, Grievant provided no training and only spoke of

general Agency matters.
A Agency Exhibit H, pages 1-2, datcd Jacouamry 30, 20248, betwoon Agency Witness | and ain

Agency Exceutive Director stutes that new cmployee confirmed no training compononts by
Cirievant had taken place.

Paye & of @
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13. Agency Witness 1V, job Lide Employee Experience Manager, Office of Hurnan Resources

“ ), testified credibly that Crievant did not coter their absence of November 1 &, ZU2Z5 to date
in the required Cardinal syutem; that antry can osccur ninety days after absence or later oy
request to HR, thal absence identification issues can ba disputed to HE, and that Grievant both
prias 1o and subzegient to that dane had correctly entered absonces on Cardinal W _ IV restifed
thal employees are paid for a work day if a Cardinal absence is not enterad, and Witness ['V
considers such wrongtul pavment as frand.

14. Grievant had received training in Title IX Information (A_Ex.O certificate, Tectimony), and
Employee Training on Time and Attendance Reporcting ( A. Ex. M certificate, Testimony).

15 Grievant presented wiltnegses and written letters of charactoer.

A Grievant Withcss “A" | was a prior Agency Administrator and Ciriavant’s supery dgear,
who retired in 2024, W, “A™ testified credibly that durings the time =/he sUpeervinged CFricwvant,
until 2024, Griavant exhibited good charactor, received an award as profossionul of the yoar,
had positive rapport with consumers, competence, reliability, and followed required proccduress
ineluding Title IX procedures.

(1). The HO finds this testimony, while positive of Grievantl"s character and pAast jo
production. is not relevant W the issues at bar which occurred subsequent to their intersction

and after the Wimcss's Apency affiliation.

B. Grievant Witnoss “B"™ Agency Administrative Assistant t Somency, Wwstificd thal Lo thesir
knowledge, absence could not be entered retroactively on Cardinal after the time expircd. G
W.”B” testified that in their opinion, supervisors did not try to fix Grievant’s problems and
assigned taska beyond which Grievant eould perfiorm. On oross exmminalion, G_W_ "B stated
s/he did not know of the ninety day Cardinal reporting procedure and did not have knowledge or
vbucrvation of interactions botweon Grievant, HR, and SLpeErvisors.

{1). The ITO gives this testimony lHmited waight sinee the witness had limited first hond
knowladge of the izsuez at bar.

146, The Heoaring O ficer accepts as valid the letters of good character which state positive
Orievant expericonccs by Agency consumers wilth  whomn Gricwant oo bed. (G Ex. B

17. Grievant testified with appropriate demeanor. Tn sum, Gricvanl lestified to being a oo
player. to not receiving sufficient communication regarding disciplinury issucs nor suflicient
support; that the NMovember 16, 2025 absence report issue was a one time error and he might
have parforitedd some work that day; did not sign the PIP becuause of dizagreement with its
contents: was not informed of PIP non compliance issues until January 2026; and the Title IX
issues involved complaints which did not ncocssarily constitute issues that required filing with
the Tiule I[X office. Grievant allirmed their written statemcent that s\he does not fecl safe in the
work environmont (AJEx, E).

_A- Gril:.:\:’ant provided dcﬂ'_‘:l"!SﬂS by January 29, 2026 rebuttal lottor (A Tix, K). In surn,
Greivant claimed the Agency did nol provide eommunication or feadbaclk on izauessthat
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Grievant did provide successtul training tasks on December 17, 2025; thal Agency notice and an
epportunity to respond to complaints of incorrect [Title YX] referrals and safely congerns was

unumely; that the Cardinal tmekeeping issuc is irelevant 1o core Jjob performance ,
digpraportionate, and thcy consistently oltherwice nsed the gwvsterm correcily; and that ‘Sricvant
incurred a Hostile Wark Environment from o lack of cummunication, withholding, information,
and exclusionary Icadership practices and staff interactions; suggesting a retaliatory motive

AFExK)

¢ B c)?rievant submitted printouts of communication logs among Onevant, Direct Buperyisor,
HE., and other individuals. including individualzs vwheo presont om ol ved Vrith CFriewvant in
Ageney procedures (“conduct conterences™).One email thread is a cancelled January 26, 2026
meeting with Dircct Supervisor of “monthly 1:1 meeting”. Griavant stutes cmail CONCoras in
January 2026 of perception of exclusion from work topic conversations among coworkers and

Supervisors. (G. Exs D, B, G).
17. Rewarding the absence ixszue, The HCY finds that the Grievant™s continuing failure 1o properly

file this absence after directives, Lraining certification on time and attendance Pepoirting, ond

exhibiting correct pricr and subsequent use of the reporting svstem, does congtitute a Grougs 11

offense (A. Ex. C, I, M). The HO notes that thiz offense rizes to a Group 1| offensc becausc
on of refusing to follow supervisory directives and failure to

+ f the Gricvanl insubordinati ot : :
defensively dispute the charge. This misconducr did oceur. as supportcd by a preponderance
misconduct conecistent with lavww and

of documentation and testimony evidenec, and constituted

policies.
18 Regarding misfiling issues, the HO [inds that the Grievunt's continuing, fuilure to accurately
and timely lile/route serious complaints, including Title IX complaints under federal Livw,

which require sompliance with federal procedures. and wherse the Aling delay can reascomably
endanger the complainant; after (elavant™ s Title 150 documented trainisg, and A Lmeroy pocent
SuUpeTvisory directives, does constitute a Giroup I offense. The HO noles Grsvant wes trained
and warned to use the correct procedures. This behavior did occur, as supported by a
preponderance of docamentation and tocslimony evidence, and constituted miscondict
comsintont with law and policies,

12 Regarding the training issue to new emplovec, the ITO finds the Ciroup I disciplicus
appropriate, when Grievant failcd to provide the training after supervisory directives, a PIP,
directive, and possessing the demonsirated abilily to provide the taining. This failurc
signifieantly negatively affected Agency operations and _procedures. This behavior did occur,
as supported by a preponderance of documentation and testimmony evidence, and consiituted

misconduct congictont with lavw and Policies.

18. A% mitipation and defenses, Grievant proffered positive character references and a position
that s/he was treated unfairly, with retaliation, folt unsafe in the work eivironment, perforired
Job responsibililies. and endured = hostile environment, Girievant did not provide
substantiation for the claims of negative disparate treatment or explain why they fali unsafa
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not whal if any steps they ook for this feeling. The HO finds Grievant®s rationales for
behaviatal misconduct unpersuasive and lacking substantiation. While certain Apgency people
gave QGricvant positive character references, those opinions do not mitigate or addre:s the
negative job performance issues at bar. The Agency presented sutticient non-retaliatory
busginess reasons for the dizeiplinary aotion. Further, althugh nol required to do so. the
Agency provided prior mitigation of supervision and assistance, a PIP, aund opportunities to
remmediate the job production deliciencies; however Gricvant did not improve job
performance or correct deficiencies, as documented by credible evidence and testimaony.

The TTearing Officer finds that, by a preponderance of the evidence, under the acts in
this casc and the applicable regulatory standards, that the Grievant engaged in the
boehavior described in the written notices, that the behaviors at issue constitoted mizconduct,
and that the Apeney’s discipline was consisient with law and palicy. The Ilcaring Crfficer
finds no mitigating circuwmstunces, no retaliation, and no disparate treatment to justity a
reduction or removal of the drireiplinary action. The HO notes that the Agency did prieviously
apply mitigation, and that Grievant engaged in repeated offenses of insubordination which
significantly negatively impactcd Agency aperations and services. Thus, the Apency l1ad
proper causc to torminate the Gricvaust vneer the applicable oritoria withwout benefits.

CONCLUSHONS OF FOLICY

1. DHEM: Employee Oifenses ‘Unacceptable behavior 18 divided into three types of offenses |
according to their severity, as per the Virginia Department of Human Recsource Managemcnt
C'DIIRNCT) Actachmont A: Folicy 1,.60.:

Cirougr ) offenses . linclude acta of miinor misconduct that require fonmal disciplinary action...For

epeated Violations of the same offense, an agency may issue a Group (L Motics if the cmplovec has an
active Group I Wrtten Notice fur the same offense in his/her personnal file..".

Clroup ] offences “ include aote of misconduct of a more acricus and/or repeat nature that coguire
formal disciplinary action,..Second Offonse: discharge or in lieu of dischurpe the Aponcy may
Suspend.._demote.. or lransfer. Abgent mitigating circumstances, discharge may ocour for
accumulations as follows.'I'wo Group 11 level offenses. Exumples may include failure to folloawar
SUpervisor’s insuuction; comply with written policy or agency procedures. . failure Lo report or work

withoul proper notice ...

Group III offenses “ include acts of miscondugt, of such 3 severe nature that a first occurrency
normally should warrant termination. .includes violations of policy or unsatisfactory performance thit
iz ol 2 most critical nalure ynd significantly impacts agency services and operations...serions
vi;‘»l:-u.iuns of poliey, pracedures, or laws...salvty /health infractions that cndangers the amployvee or
othoers. Y,

2. DITRR M Folicy 1.60 Fmployes Standards of Cunduct *. . Perform assigned dutjes andg
reaponsibilities with the highest degree of public trust, Devote full effort Lo job reaponsibititios during
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work hours Use state equipment, time, and resourgos judiviously and as authorized. Support ciforts
thalt cnzurc a xali and healthy work environment _ Demonstrate respect for the agency and Lowards

the agency coworkers, supervizors, managers, subordinates. . (A Tx_ A).
2. Tacility Policies
A The Agency document “Written Motice Oflense Codoes™ states the offence
title ond numbcr. In thiz cage, Cirnovant’s termination offenzes were stated as )
(1) Group 1I: 13 for two scparate offenses:, (. Offense 13 is “Failure to follow instructions ar policy™.

Offcnse 56 is “Insubordination *). ‘
(2) Giroup TIT: 11,13, 99 (Offense 11 is “Unsatisfactory performance: Offcnsc “Other-99 is “~Odier-

third instance in three months of misrouting student complaints, inctuding of inappropriate scxual
behavior, and failure 1o adbere 10 the expectations of the performance improvement plan of Necomber
1. 2025.{A. Ex_ A).

4. Fodcal Law: Tide IX- Sexual Harassment Policy 20 U S .C. 5168 requirex the Agency, as an
applicable entity, to comply with its procedures or face fuderal mtlervention and possible pesaltics,
Filing with the Title 1X coordinator is required for Title IX eomplaints of sexual harassmment. . { A Fo.

MITICG A TTIOMN

liearing (O#ficers arc authoriced, under Virginia Coded 2. 2-3005(CHG), 1o maks (indings of fact as o
the matorial jssues of the Case g rove, and determing whothor the wited actions conatituloe
miaconduct; and whether there are mitigating circumstances 1o justify reduction or removal of tho

dicilinary action. or agaravating circumstances to Juslifly the dizciplinary action. )
In thi= casc, the HO Mndg the Grievant has not met their burden to prove mitigation is warrmrted, and

the TTO finds no reason o mitigatc this marter, and finds the aggravating circumstances statwd horein
Juatify the dizciplinary action of Tortminaion.

DECISION

For the reasomns statcd above, the Agency’™s issnance Lo Lhe Gricvant of Group [1 and
Ciroug UL ollenses resulting, in the disciplinary action of Torminarion is upheld.

APPEAL RIGIITS

You inay reqguest an administrative review by EDR within 18 ecalendar days from the
daic the decision was issucd. Your recquest must be in writing and must be received by DR

within 135 calendar days of the date the decision wae iesned.
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Ploaze address your requesl to;
Office of Employment Dispute Resolution
Department of Human Resource Management
&600 Eagst Main Stroect, 1 7th Floor
Richmond, VA 23219

or send by email to EDR@hdbhrm. vieginia. gov or by fax to (804)371-7401

You must alse provide a copy of vour appeal to the other party and the hearing officer. The
hearing officer’s decision becomes final when the 15 day calendar day periad has expired or
whe requests for administrative revicw have been decided.

A challenge that the hearing officer decision is incansistent with state or agency policy must
refer 1o a particular mandate in statc or agency policy with which the hearing: officer decision
ig ot in compliance, A challenge that the hearing olficer decision is not in compliance
with the grievance procedure, or a request to presont nawly discovered evidence mast relor to
a specific requircment of the grievance procedurc with which the hearing decizion iz not in

comphiance,

You may request a judicial review if yvou helieve the decision is contradictory 1o law.
You must file a notice of appcal with the clerk of the circnit court in the juriadietion in which
the grievance arose within 30 days of the date when the decision becomes final. Agencieg
must request and receive prior approval from EDR before filing a nolice of appeal.

[See Sections 7.1 through 7.3 of the Grievance Procedure Manual for a more detailed
explunation or ¢call EDR’s toll free Advice Line al 888-232-3842 o learn mote about appeal

rights from an EDE Consultant].

Ak Fooaiz M. Adlecruees
012 N AT e

.z M. Manes, lizqg.
) Hoaring Ofticer

®:Case Number 12434
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